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REPLY COMMENTS OF FRANCE TELECOM

France Telecom ("FT") is encouraged by the prospect of liberalization and

fair competition worldwide. As the world's fourth largest telecommunications company

and the second largest in Europe, FT is active worldwide and as such has a keen interest

in the promotion of open markets worldwide. Pursuant to the Commission's Further
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Notice of Proposed Rulemaking (FNPRM)1 released July 18,1997 in the current docket,

France Telecom ("FT") hereby respectfully submits its reply comments.2

Three areas of concern in particular merit attention: specifically, the importance

that the FNPRM proposals comply with the GATS principles with respect to (i) market

access (Article XVI of the GATS); (ii) domestic regulation (Article VI of the GATS);

and (iii) national treatment (Article xvn of the GATS). These points are addressed

below. Reference is also made to FT's July 9,1997 comments in proceeding 97-142 in

view of the similarity of the issues raised in the instant FNPRM with those discussed in

such comments.

I. Market Access (Article XVI of the GATS)

The letter and spirit of the GATS and the WTO Basic Telecom Agreement call for

clear and predictable market opening rules and policies. FT is concerned that the broad

public interest criteria in the FNPRM may violate GATS Article XVI which requires,

among other things, each WTO Member to accord services and service suppliers of any

other Member treatment no less favorable than that provided for under the terms,

limitations and conditions agreed and specified in its own Schedule. The FNPRM refers

to notions of "public interest" criteria such as "national security, law enforcement, foreign

1 See Amendment of the Commission's Regulatory Policies to Allow Non-U.S. Licensed
Space Stations to Provide Domestic and International Satellite Service in the United
States,.IB Docket 96-111 et. al. (released July 18, 1997), Further Notice of Proposed
Rulemaking ("FNPRM").

2 For ease of reference, capitalized terms not otherwise defined herein have the meaning
attributed to them in the FNPRM or in the GATS.
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policy, and trade concerns" (9I37) and "very high risk to competition" (9I 13). These

notions leave room for uncertainty in the licensing process.

FT respectfully submits that the scope of the Commission's "public interest"

review should be narrowly tailored and clarified. It is crucial that the Commission adopt

rules and policies void of ambiguity and beyond reproach, since the Commission's

actions will influence how other nations implement their own commitments. The

Commission should not adopt rules and policies which may be viewed as an attempt to

claw back the WTO Basic Telecom Agreement commitments made by the u.s.

Otherwise, the U.S.' trading partners may feel compelled to revisit their own policies, and

market opening initiatives elsewhere will be jeopardized. (See Comments of Air Touch at

p.2; Comments of Skybridge at p.7).

In particular, the Commission should clarify that "public interest" considerations

will not be used to reinstate trade or other considerations which are incompatible with the

MFN and National Treatment principles under the GATS. All trade considerations

should have been dealt with in the WTO Basic Telecom Agreement which is a trade

agreement.

Thus, FT concurs with Lockheed Martin Corporation's comment that "[i]n

crafting rules for assessing applications to access systems from WTO-member countries,

the Commission must remain true to the commitments of the U.S. Government to the

WTO Agreement ... the Commission must be very careful that the public interest

assessment is neither used nor perceived as a surrogate for consideration of trade issues
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which were put to rest with the U.S. commitment in the WTO to open our

telecommunications market." 3

A similar problem is raised by the abstract notion of "very high risk to

competition" which leaves room for action which may contradict market access

commitments under the guise of competition concerns. It is unclear what would

constitute a sufficient showing to allow a party opposing the grant of a license to a WTO

satellite system to succeed in demonstrating that the grant would pose a very high risk to

competition (FNPRM at <JI. 13). At a minimum, any a priori review of competition

concerns included in licensing procedures will again set a poor example for other

countries which may adopt similar procedures for protectionist purposes.

With respect to market access by future Intelsat and Inmarsat affiliates, if the

Commission decides to adopt an a priori review of competition issues in the IGO affiliate

licensing process, any conditions which may be imposed on the affiliate's license should

be very narrowly crafted so as to avoid hampering the ability of the IGO affiliate to

compete fairly and effectively. Furthermore, direct or indirect government ownership of

an Intelsat or Inmarsat affiliate should not prevent such affiliate from obtaining a license

from the Commission.

3 See Lockheed Martin Corp. Comments at p. 6. See also Comments of Telesat Canada
at p. 6 ("Specifically, with any open-ended "public interest, convenience, and necessity"
test, foreign satellite operators contemplating entry into U.S. markets will have no clear
idea of exactly what they must do to ensure that authorization will be granted"), and
Comments of Skybridge at p. 4 (stating that the public interest analysis is vague and
undefined and leaves the Commission with broad discretion to deny applications).
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II. Domestic Regulation (Article VI of the GATS)

GATS Article VI requires, among other things, that the Commission's rules be

administered in a reasonable, objective and impartial manner. As discussed above in

Section I, the FNPRM's broad concept of "public interest" and lack of clarity regarding

the notion of a "very high risk to competition" give rise to uncertainty in the licensing

process. Consequently, it may be difficult for the Commission to administer the proposed

rules without running afoul of GATS Article VI.

III. National Treatment (Article XVII of the GATS)

The FNPRM accurately points out (lJ[ 8) that under the GATS national treatment

principle, a WTO member must treat foreign services and service suppliers seeking to

serve its country no less favorably than it treats its national services and service suppliers.

Thus, for example, if the Commission decides to apply an ECO-Sat test for non-WTO

route markets to satellites from other WTO countries, it would also be necessary to apply

this approach to U.S.-licensed satellites (see lJ[ 26 of FNPRM).4 Likewise, it would be

inappropriate to retain a licensing requirement for receive-only stations operating with

non-U.S. satellites, and not for those operating with U.S. satellites. Just because such

stations appear to be used today essentially for services which are not covered by the U.S.

4 Most commenting parties in this proceeding agree that the "national treatment" GATS
obligation would not permit the Commission to impose the ECO-Sat test on WTO
member satellites providing service from the U.S. to non-WTO route markets without
imposing the same restrictions on U.S. satellites. See for e.g., Comments of GlobeCast at
p.3; Comments of QualComm at p.4; Comments of Skybridge at p.3. Even Panamsat
recognizes that using the ECO-Sat analysis in such a context "may be inconsistent with
the U.S. government's national treatment obligations under the GATS". Comments of
Panamsat at p. 5.

5



for services which are not excepted from the U.S.' commitment schedule (even if such

services are limited today or may only be developed in the future) (see q[~ 56-57 of

FNPRM). The Commission should simply carve out services which have been excluded

from its schedule of commitments.

CONCLUSION

Ff respectfully requests that the Commission adopt rules and policies in this

proceeding which are void of ambiguity and consistent with these comments.

Respectfully submitted,

Gerard Moine
Alain-Louis Mie
FRANCE TELECOM
Public Affairs Directorate
6, Place d' Alleray
75505 Paris Cedex 15
France

Theodore W. Krauss
Danielle K. Aguto
France Telecom North America
555 13th Street, N.W.
Suite 1100 East
Washington, D.C. 20004
Its Attorneys
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CERTIFICATE OF SERVICE

I hereby certify that I have this 5th day of September, 1997, caused copies of the
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first class mail to the following:

*Chainnan Reed E. Hundt
Federal Communications Commission
1919 M Street, N.W.
Room 814
Washington, D.C. 20554

*Commissioner James H. Quello
Federal Communications Commission
1919 M Street, N.W.
Room 802
Washington, D.C. 20554

*Commissioner Susan Ness
Federal Communications Commission
1919 M Street, N.W.
Room 832
Washington, D.C. 20554

*Commissioner Rachelle B. Chong
Federal Communications Commission
1919 M Street, N.W.
Room 844
Washington, D.C. 20554

*Regina Keeney
Chief, International Bureau
Federal Communications Commission
2000 M Street, N.W.
Room 830
Washington, D.C. 20554

*Thomas S. Tycz
Chief, Satellite and Radiocommunication

Division
Federal Communications Commission
2000 M Street, N.W.
Room 811
Washington, D.C. 20554



*Cecily C. Holiday
Deputy Division Chief
Satellite and Radiocommunication Division
International Bureau
Federal Communications Commission
2000 M Street, N.W., Room 520
Washington, D.C. 20554

*Fern J. Jarmulnek
Chief, Satellite Policy Branch
Satellite and Radiocommunication Division
International Bureau
Federal Communications Commission
2000 M Street, N.W., Room 518
Washington, D. C. 20554

*Kathleen Campbell
International Bureau
Federal Communications Commission
2000 M Street, N.W.
Room 800
Washington, D.C. 20554

*Dorothy Conway
Federal Communications Commission
1919 M Street, N.W.
Room 234
Washington, D.C. 20554

*William F. Caton
Acting Secretary
Federal Communications Commission
1919 M Street, N.W.
Room 814
Washington, D.C. 20554

*International Reference Room
Common Carrier Bureau
Federal Communications Commission
2000 M Street, N.W.
Room 102
Washington, D.C. 20554
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*Intemational Transcription Service
Federal Communications Commission
2100 M Street, N.W.
Suite 140
Washington, D.C. 20037

* hand-delivered

Mark A. Grannis
Teledesic Corporation
1730 Rhode Island Avenue, N.W.
Suite 1000
Washington, D.C. 20036

Gary M. Epstein
James H. Barker
Teresa D. Baer
Nandan M. Joshi
Latham & Watkins
1001 Pennsylvania Avenue, N.W.
Washington, D.C. 20004
Counsel for Hughes Electronics Corporation

Phillip L. Spector
Jeffrey H. Olson
David J. Weiler
Paul, Weiss, Rifkind, Wharton & Garrison
1615 L Street, N.W., Suite 1300
Washington, D.C. 20036
Counsel for Skybridge L.L.C.

James T. Roche
Regulatory Counsel
GlobeCast North America Incorporated
Suite 177
400 N. Capital Street, N.W.
Washington, D.C. 20001

Cheryl Lynn Schneider
Chief US Regulatory Counsel
601 Pennsylvania Avenue, N.W.
'Suite 725
Washington, D.C. 20006
Counsel for BT North America Inc.
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Timothy R. Graham
Joseph M. Sandri, Jr.
Barry J. Ohlson
Winstar Communications, Inc.
1146 19th Street, N.W.
Suite 200
Washington, D.C. 20036

Michael D. Kennedy
Vice President and Director Regulatory Regulations
Barry Lambergman
Manager, Satellite Regulatory Affairs
Motorola, Inc.
Suite 400
1350 I Street, N.W.
Washington, D.C. 20005

F. Thomas Tuttle
Vice President and General Counsel
Patricia A. Mahoney
Senior Counsel, Regulatory Matters
Iridium LLC
1575 Eye Street, N.W.
Suite 800
Washington, D.C. 20005

Philip L. Malet
Alfred M. Mamlet
Maury D. Shenk
Steptoe & Johnson LLP
1330 Connecticut Avenue, N.W.
Washington, D.C. 20036

William D. Wallace
Crowell & Moring LLP
1001 Pennsylvania Avenue, N.W.
Washington, D. C. 20004
Counsel for L/Q Licensee, Inc.
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Stephen R. Bell
Andrew R. D'Uva
Nicos L. Tsilas
Willkie Farr & Gallagher
Three Lafayette Centre
1155 21st Street, N.W., Suite 600
Washington, D.C. 20036
Counsel for Loral Space &

Communications Ltd.

Nonnan P. Leventhal
Stephen D. Baruch
Leventhal, Senter & Lennan P.L.L.C.
2000 K Street, N.W .
Suite 600
Washington, D.C. 20006
Counsel for TRW Inc.

Philip V. Otero
Senior Vice President and General Counsel
GE American Communications, Inc.
Four Research Way
Princeton, NJ 08540

Peter A. Rohrbach
Karis A. Hastings
Hogan & Hartson L.L.P.
555 Thirteenth Street, N.W.
Washington, D.C. 20004

Bruce D. Jacobs
Glenn S. Richards
Stephen J. Bennan
Fisher Wayland Cooper Leader &

Zaragonza L.L.P.
2001 Pennsylvania Ave., N.W.
Suite 400
Washington, D.C. 20006

Lon C. Levin
Vice President and Regulatory Counsel
AMSC Subsidiary Corporation
10802 Parkridge Boulevard
Reston, Virginia 22091
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Rebecca S. Weeks, Lt Col, USAF
Staff Judge Advocate
Paul Schwedler
Deputy General Counsel for Regulatory Law
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Richard DalBello
Francis D.R. Coleman
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llOl Connecticut Avenue, N.W.
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Washington, D.C. 20036
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Charles H. Kennedy
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Counsel for ICO Global Communications

Jeffrey L. Sheldon
General Counsel
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Associate General Counsel
UTC
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David A. Gross
AirTouch Communications
1818 N Street, N.W.
Suite 800
Washington, D.C. 20036
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Director of Regulatory Affairs
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Counsel for Orion Network Systems, Inc.

Gregory C. Staple
Koteen & Naftalin, L.L.P.
1150 Connecticut Avenue, N.W.
Suite 1000
Washington, D.C. 20036
Counsel for TMI Communications and

Company, Limited Partnership

Gerald Musarra
Senior Director
Commercial Government Affairs
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Lockheed Martin Corporation
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David S. Keir
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